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BACKGROUND:  

• The American legal tradition and the Michigan Constitution have long favored pretrial 
liberty. Using the least restrictive conditions of release necessary to ensure safety allows 
men and women to responsibly await train in their communities, maintain employment and 
care for their families.1  

• Although current court guidelines encourage the use of least restrictive conditions to 
ensure a defendant appears in court without commission of a new crime, money bail may 
be ordered for any offense.2  

• Between 1970 and 2016, Michigan’s pretrial incarceration population increased by 300 
percent and the state sees wide geographic variation in pretrial detention practices.3  

• The goal of pretrial jail time and conditions of release should be to prevent a credible risk 
of harm or flight before trial. Over-reliance on money bail skews this analysis, causing low-
income defendants to remain in jail due to limited financial resources and enabling 
dangerous defendants who do have access to wealth to post bond and be released.4  

 
THE RESPONSE:  

• Michigan must refocus the use of pretrial jail time on a risk-based determination, rather 
than a wealth-based determination.  

• This fall, Michigan state lawmakers introduced a package of pretrial justice policies that 
would advance pretrial liberty, justice, and public safety. The Michigan legislature should 
promptly review and advance these proposals that would:  

o Ensure Michigan courts impose the least restrictive nonmonetary conditions 
required to ensure safety before trial. Such conditions may include electronic 
monitoring, court reminders, drug testing, or pretrial supervision. Defendants who 
do not pose a flight or safety risk would be released on personal recognizance.  

o Enable use of money bail for individuals when a defendant has been charged with 
a specific crime and where nonmonetary conditions could not effectively address 
risks of flight or safety.  

o Enquire into a defendant’s ability to pay before ordering money bond to prevent 
undue burdens on the poor.  

• In addition, this package would provide Michigan courts with risk assessment tools to 
guide their pretrial decision making with a focus on safety and require robust data 
collection to advance transparency. 
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WHY IT MATTERS: 

• Every Michigander, including those facing criminal charges, has innate, God-given dignity. 
Pretrial detention may result in loss of employment, housing, and child custody, and 
significantly increases the likelihood of conviction, harsher sentencing, and further 
involvement with the criminal justice system.5 Criminal justice systems should carefully 
limit jail time before trial to instances where it is necessary to protect the public.   

• A primary role of government is to provide for community safety. At all stages before trial, 
this should be done in a manner that reflects the presumption of innocence.   

• Overuse of jail before trial can undermine public safety. In fact, one study found that “the 
pretrial detention of 10,000 people with misdemeanor charges would result in 400 
additional felonies and 600 more misdemeanors than if they had been released pretrial.”6   

• Overuse of money bail can result in jail time for low-income, low-risk defendants and 
conflicts with the biblical mandate to defend the “rights of the poor and needy” (Proverbs 
31:9).  

• Nonmonetary conditions of pretrial release produce comparable public safety outcomes 
to cash bail options, but without the larger negative consequences for defendants, 
families, and communities.7 Michigan’s pretrial reforms would increase use of these tools 

• Higher detention rates before trial are associated with increased unemployment for 
defendants and higher community-wide poverty and unemployment rates.8 Limiting 
pretrial jail time to when it is essential will allow Michigan employers to better keep talent 
in a challenging labor market. 

• Drawing on valuable criminal justice system data, risk assessments help courts assess 
the recidivism and flight risks of defendants when determining pretrial status. This tool has 
allowed jurisdictions to carefully reduce their pretrial incarceration rate while keeping 
neighborhoods safe.9 ,  
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